
The 1st part of this Legal Article was 
published in March 2021.

Continuing Authority to ‘negotiate’ 
or ‘negotiate and conclude sales’
Principals will also attempt to limit 
the scope of the agent’s negotiating 
role presumably to try to escape 
the Regulations.  Whilst what the 
contract says is a relevant factor when 
determining this issue, again the real issue 
is what the agent does, rather than how 
his role is described.
Note authority to ‘negotiate’ or 
‘negotiate and conclude’ sales or 
purchases on behalf of his principal is an 
alternative test.  Fundamentally, the test is 
interpreted widely, to include ‘deal with, 
manage or conduct’ or ‘promote’.  In my 
experience, these are common mistakes.  
For example, my firm conducted a 
claim for compensation by an agent of 
a wine manufacturer principal which 
the principal defended on the grounds 
that the agent did not have authority to 
negotiate and conclude. The case could 
have settled for £60,000 at the beginning 
before issue of Court proceedings but 
proceeded to trial.  The principal paid 
more than £600,000 in compensation 
and legal costs. 
In essence, there needs to be some 
element of sale or purchase in its widest 
sense. There is no need for the agent to 
negotiate terms or haggle about price, 
merely to acquire or develop or promote 
business for the principal.  In the above 
case the agent had a set price at which 
to sell and often did not conclude orders.  
This brings me back to the purpose 
underpinning the Directive. If the agent 
has generated goodwill through his 
efforts, then a Court when interpreting 
the agent’s role is likely to apply the 
Regulations.
The authority of the agent as above must 
continue throughout the agency, although 
there are exceptions. 

‘On Behalf of and in the name of 
that principal’ 
The agent must negotiate on behalf of 
and in the name of the principal.  Agents 
are unlikely to be afforded protection by 
the Regulations where they act for an 
undisclosed principal or where they act 
for a disclosed but unnamed principal. 

What are ‘Goods’
The interpretation of goods for the 
purposes of the Regulations is also wider 
that what might ordinarily be considered 
goods.  Goods must be tangible. 
‘Goods’ may include gas and electricity, 
may extend to computer software if it is 
supplied in a physical form for example 
on a disk, hard drive or fire stick, but not 
if it is supplied by way of an electronic 
download on the internet.

‘Secondary activities’ are excluded 
from protection from the 
Regulations
If the agent’s primary purpose for the 
principal is other than as set out in the 
Schedule to the Regulations, the agent’s 
role will be secondary and excluded 
from protection.  In another case in 
which I was recently involved, my client 
an agent sold substantial quantities of 
crisps on behalf of a crisp manufacturer 
into the UK multiple retail sectors – 
shops like Tesco and Sainsburys.  In 
order to sell to a retailer like this, it is 
necessary to be a listed supplier which 
the manufacturer principal was not. The 
principal argued that the agent’s sales 
role (which it denied) was secondary 
to his account management role which 
fell outside of the Regulations. The 
agent’s role introducing and listing the 
principal as a supplier of the retailer and 
notwithstanding the management role 
(which was probably not a commercial 
agency and which took up a substantial 
proportion of time following listing)
was  not secondary and was within the 
Regulations.    
Taken as a whole, the Schedule is 
directed at distinguishing between a 
relationship where the agent develops 

goodwill in the market for the particular 
goods which pass to the principal and 
circumstances where that may not be 
the case. 
The Schedule contains a number of 
indicators, the existence or absence of 
which may be evidence that the role is 
one of a commercial agency or not. 
The indicators in the Schedule are 
merely indicators. Differing weight may 
be attached to each of them in different 
cases.  Moreover, the indicators may 
only assist a principal trying to avoid the 
Regulations if the agent has not through 
his activities developed goodwill – as in 
the above case, in the market for the 
particular goods in which he is engaged 
to sell.  
Too often, I see principals offer up paper 
weight defences based on the Schedule 
to genuine claims for compensation 
under the Regulations.   

The 3rd and final part of this article 
will be published in the coming 
monnths.
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Disclaimer: This article does not contain legal advice and is for 
general guidance only. AgentBase, the firm of solicitors and the 
writer accept no liability in connection with the general guidance 
given.

Please ensure that you obtain legal advice before acting in reliance 
upon anything in the article. For example please be clear that 
the information and views given in this column may not cover all 
possible angles, aspects, relevant considerations and/or points of 
law and so that all or any information which is given above needs 
in every instance to be referred for legal advice for clarification and 
amplification, before being relied upon.
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Got any legal questions? Please feel free to send them to enquiries@agentbase.com and we will be happy to help. 
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