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               In the 19th Century     

   the relationship which 

we now call "employer and 

employee" was referred to as 

"master and servant".  The law 

did not interfere much with the 

relationship - the philosophy 

was freedom of contract.
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Can an agent bring 

a discrimination claim 

against his principal?

by Paul Samuel
Director, Ashby Cohen Solicitors

Today the law interferes everywhere in the 

relationship and business complains that it is tied up 

with red tape (the phrase apparently derives from the 

tape which was used to bind important orders which 

European rulers issued to administer their territory as 

distinct from the everyday administrative instructions 

which were bound with string). A significant area 

where the law has interfered with the relationship is 

the area of discrimination.  The Equality Act 2010 

prohibits an employer from discriminating against an 

employee with a "protected characteristic ". The Act 

lists the protected characteristics as:

1. Age

2. Disability

3. Gender reassignment

4. Marriage and civil partnership

5. Pregnancy and maternity

6. Race

7. Religion or belief

8. Sex

9. Sexual orientation 

An agent is not an employee in the traditional sense 

and most written agency agreements contain a 

boilerplate clause that the agent is acting as an 

independent contractor and that nothing in the 

agreement creates an employee/employer 

relationship between the agent and the principal.  

However, the Equality Act defines "employment" to 

mean:

"Employment under a contract of 

employment, a contract of apprenticeship 

or a contract personally to do work".

and goes on to provide that a reference under the 

Act to an employer or an employee is to be read with 

that definition in mind. 

The question then becomes, is an agent who sells 

goods and services on behalf of a principal doing so 

under "a contract personally to do work".  First of all 

there must be a contract - an oral contract will do, a 

contract does not have to be reduced to writing.  An 

agent/principal relationship would satisfy this test for 

there to be a contract.  But is it a contract "personally 

to do work"?  

The question of what is a contract under which a 

party undertakes "personally to do work" has bothered 

the courts.  The question was considered in a case* 

which reached the Supreme Court (previously known 

as the House of Lords).  The case involved a provision 

in an arbitration agreement which required the 

arbitrators to be of a particular religious faith and the 

question was, was this discriminatory?  If it was, it 

would allow one of the parties (who wanted to do so) 

to appoint an arbitrator who was not a member of 

that faith.  The 3 judges in the Court of Appeal ruled 

that the provision was discriminatory which meant 

that they found that the arbitrator was an employee 

within the extended definition for equality law 

purposes.  

The Supreme Court accepted that the contract 

between the parties and the arbitrator, would be a 

contract for the provision of personal services by the 

arbitrator.  However, because the arbitrator in carrying 

out his duties as arbitrator would not be in a position 

of subordination to the parties who appointed him, 

the requirement that he be of the specified faith was 

held not to be discriminatory.  In doing so, the Court 

confirmed that: 

"The essential questions in each case are whether, on 

the one hand, the person concerned performed 

services for and under the direction of another 

person in return for which he or she received 

remuneration; or on the other hand he or she is an 

independent provider of services who is not in a 

relationship of subordination with the person who 

receives the services.  Those are broad questions 

which depend upon the circumstances of a particular 

case.  They depend upon a detailed consideration of 

the relationship of the parties."

It would be usual for a written agency agreement to 

impose obligations on the agent to attend sales 

meetings and trade exhibitions, to maintain a record 

of customers and potential customers, not to act for 

any competing principal in the agreed territory and to 

agree to meet sales target volumes.  There is 

frequently no reference to delegation or if there is, it 

is that the agent is prohibited from delegating his 

duties.  

So far as the writer is aware, there have been no 

reported cases of an agent bringing a claim for 

discrimination against a principal.  

Probably this is because of the valuable rights which a 

commercial agent has on termination under the 1993 

Regulations where the agent would be arguing that he 

is a "self-employed intermediary" - although there 

seems no reason why an agent cannot argue that he 

is self-employed for the purposes of the 1993 

Regulations and at the same time is "employed" 

within the meaning of the Equality Act.

What the definition of employee in the Equality Act 

does, is to open up the possibility of an agent who is 

not a commercial agent within the 1993 Regulations 

(because the agency covers services and not goods) 

being able to bring a discrimination claim including 

bringing a claim that the agency was terminated 

because the agent was within one of the protected 

characteristics, e.g. was pregnant or gay or was of the 

"wrong" race (race includes nationality) or religion.

*Hashwani v. Jivraz [2011] UKSC40

Agents come in all shapes and sizes but often they 

are "one man bands" who, depending on the 

particular circumstances, may well be in a position of 

subordination.  

Neither the fact that HMRC treats the agent as self-

employed nor that the written agreement records 

that the parties agree that the agent is self-employed 

are binding, if the other elements necessary to bring a 

claim are present.


