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Q & A’s on Agency Law

         What the law requires is that, within 12 months of 

the date of termination of your agency, and in order to 

preserve your entitlement to pursue a claim for 

compensation/an indemnity, you have to have notified 

the former principal concerned that you (as the agent) 

actually intend pursuing your entitlement element of 

your compensation claim, for a reduced amount of 

restrictive covenant period. 

A.

        I have read in previous columns that 

there are very particular rules about how to 

notify a principal that you intend pursuing a 

claim for compensation, following a 

termination - are these rules very 

complicated, as I did write what I consider to 

have been an appropriate "notification" but 

am now concerned that it may have been 

insufficient. Can you please advise?

Q.

Following on from the above, it is also worth 

pointing out that many agents may take the view 

that post termination restrictive covenants are 

inherently unenforceable (which view is not at all 

correct - see the hurdles to be satisfied, as explained 

above), and the only reason why I would suggest 

giving consideration to trading some part of the 

compensation claim in as a bargaining tool (if the 

principal is agreeable to that) is because, and 

depending on your personal preference, it might be 

worth doing so, to ensure that you can start with a 

replacement principal more quickly than would 

otherwise have been the case (and to thus to 

preserve the new opportunity).

As a footnote, I should just make the perhaps very 

obvious point that I would ordinarily never advise 

any agent to agree to any post termination 

restrictive covenant. 

Following on from the above, best practice is to state 

your intention in writing (although there is nothing in 

the Regulations themselves, as to that being an actual 

requirement), and what you set out in your notification 

also needs to be worded sufficiently clearly so as to 

leave the recipient in no doubt as to your intentions (i.e. 

- there is also nothing in the legislation setting out a 

specific format of required wording).

To answer your question, therefore, and whereas ("no") 

the process of notifying of your intention to bring a 

claim should not (in theory) be too complicated, the 

fact is however that there are so many issues which 

need to be properly and punctually addressed that 

giving and achieving effective notification can 

potentially be a problem in certain circumstances - 

such as (as a few examples):-

       One of my principals has written to me 

informing me that I am not devoting 

sufficient time to selling its products, and 

that, on account of that, it is considering 

replacing me with another agent. What is my 

position as regards this threat?

Q.

        No, this is not correct.

The Commercial Agents Regulations provide that the 

parties to the relationship may elect that, following 

termination, the agent may potentially be entitled to 

either "compensation" or to "an indemnity" but where 

that election has not been made - by agreement 

between the parties, prior to termination and in writing 

- then it is certainly not open to the principal to 

unilaterally nominate "its preference"; 

This is a nonsense, and you should respond to the 

Managing Director, making clear your position. The 

above is also topical on account of the recent decision 

of the High Court in the case of Charles Shearman v 

Hunter Boot Limited, which involved a determination 

by the Court as to the effectiveness of a clause in writing 

in an agreement which supposedly enabled the 

principal to only have to pay the lesser of compensation 

and an indemnity. The wording of that clause was - 

however - struck out as being not what was intended by 

the original EU Directive and the Regulations (and 

therefore void), and so that the agent's prospective 

entit lement was (therefore, by default) to 

compensation instead (i.e.:- as no effective election to 

only pay an indemnity had been made by the parties).

A.

         In order to be binding on you, a "post 

termination restrictive covenant" (which is an 

optional agreed-to clause in a written contract 

which restricts you in your business activities 

following termination, to the extent that those 

future activities may conflict with what your role 

entailed you doing for this company which was your 

former principal) needs to satisfy ALL of a number of 

basic requirements (i.e.:- (1) the covenant must be 

recorded in writing, (2) it must relate EITHER to the 

geographical area OR to the group of customers that 

the agent covered for the principal, (3) the covenant 

must also relate to the actual type of 

goods/products which the agent sold on behalf of 

the principal in question, (4) the covenant cannot 

last any longer than a two year period going forward, 

and (5) the clause must otherwise be "fair and 

reasonable") - however, assuming that the terms of 

the covenant do overcome these hurdles then its 

terms may very well indeed be binding on you, and 

you need to be very clear and aware about that (as 

ignoring a binding restrictive covenant can 

potentially be very expensive for you in terms of the 

consequences). 

In the circumstances, I would suggest that the only 

practical and commercial way to potentially get out 

of the covenant to any extent is to maybe use part of 

your compensation claim entitlement as some sort 

of bargaining tool - i.e.:- to consider trading off an 

element of your compensation claim, for a reduced 

amount of restrictive covenant period. 

A.

       I agreed a post termination "restrictive 

covenant" when I entered into a contract 

with my main principal, three years ago. Now 

that my contract has been terminated, I 

have fortunately been offered a new 

replacement agency, which may very well 

conflict (i.e.:- it appears to me likely to 

impinge upon the terms of the post 

termination restrictive covenant). 

I am about to initiate my claim for 

compensation, but would also like to reach 

an agreement to remove the restrictive 

covenant - is this possible?

Q.

Giving due consideration as to which Country's 

legislation applied to the relationship, and how to 

word the notification where there may potentially 

be more than one Country's laws involved.

How should the notification be sent (and who 

should it be addressed to)?

When is termination deemed to have taken place 

and when should the statutory notification actually 

be sent?

Who would be deemed as actually being the agent 

for the purposes of giving the notification, 

effectively? What to do when there may be any 

doubt about who might be deemed as having been 

the agent?

           As a commercial agent, one of your fundamental 

obligations under the 1993 legislation is to act towards 

each principal that you represent, in good faith and in 

their best interests.  

A.

 Notwithstanding this, unless however you have agreed 

some specific minimum amounts of time which you 

would devote to representative activities on behalf of 

any particular principal, I would suggest that, just so 

long as you can show that you are complying with all of 

your statutory obligations (and can thus demonstrate 

that - for example - you are maximizing all sales 

opportunities), I cannot see that, fundamentally, you 

can do more than that. I accordingly suggest that you 

respond (in writing) to the principal, in (obviously) 

courteous but assertive terms, highlighting all of the 

efforts you are making and asking what exactly they are 

concerned that you are not doing (in circumstances 

where, as a self employed commercial agent, you also 

have duties on behalf of other principals, too). If the 

principal nevertheless terminates, you should promptly 

pursue your consequential statutory claims. 

       I had an agency terminated in January 

2014, and wrote a few weeks ago (after the 

relationship ended) to notify the company 

in question that I was intending to make a 

claim for compensation, and to establish 

what were their proposals in terms of what 

they would pay me. In response, the 

principal's Managing Director has written 

back and stated that his company is electing 

the "indemnity" compensatory option, and 

that they are prepared to offer me the 

equivalent of s ix months average 

commissions, as the amount that they 

would pay me - is that correct?

Q.

       I have recently had an agency 

terminated and the company in question 

has promptly approached one of sub-

agents and offered them the opportunity to 

cover the territory, in place of me. Can the 

principal do this, and what rights might I  

have to protect my position?

Q.

         The answer to this is that, unless you agreed 

with either or both of the other parties (i.e.:- the 

principal and the sub agent) that, for an agreed 

period following any termination of your agency, 

that they would not work together, then you cannot 

prevent this happening - i.e.:- there is nothing in the 

Commercial Agents Regulations which bars their 

relationship, and so that it was always going to have 

been a matter of commercially tying this down (in a 

written agreement), so as to have prevented it 

potentially coming about in the first place. 

A.


	Page 1

